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Before me for decision on a stipulated record is the
plaintiff’s conpl ai nt seeking a declaration of non-
di schargeability, pursuant to 8 523(a)(5) of the Bankruptcy Code,
regardi ng the debtor’s state court-inposed obligation for his ex-
wfe s attorney’s fees. For the reasons set forth bel ow, |
conclude that the obligation is excepted fromdischarge.?

Backgr ound

Mark S. Whitney (debtor) filed a pro se petition for relief
under chapter 7 of the Bankruptcy Code on October 19, 2000. The
first neeting of creditors was set for Novenber 15, 2000, see

Fed. R Bankr. P. 2003(a), and Cydia Allen Turner (plaintiff)

! This nmenorandum sets forth findings of fact and
conclusions of law in accordance wwth Fed. R Bankr. P. 7052 and
Fed. R Cv. P. 52. Unless otherwise indicated, all citations to
statutory sections are to the Bankruptcy Reform Act of 1978, as
anended, (“Code” or “Bankruptcy Code”), 11 U S.C. 8§ 101 et seq.



tinely filed her “Qbjection to Debtor’s Attenpt to Di scharge
Attorney’s Fees” on January 16, 2001, see Fed. R Bankr. P
4007(b) (conpl aint seeking determ nation of nondi schargeability
under 8 523(a)(5) may be filed at any tine).2 The debtor filed
an answer, and a pretrial hearing was held on May 10, 2001. At
the pretrial hearing the parties agreed that this matter could be

deci ded on a stipulated record and nenoranda of | aw.

2 The “Cbjection” was filed by the debtor’s forner spouse’s
di vorce attorney, in her own capacity, objecting to “Debtor, Mark
S. Wiitney, discharging her debt in bankruptcy.” Adv. Pro. Doc.
No. 1, Objection, f 1 (enphasis added). Subsequently, M. Turner
filed an adversary proceeding cover sheet that Ilisted as
“Plaintiff” both herself and the debtor’s forner spouse. In al
pl eadi ngs, however, and in the “Cbjection,” Ms. Turner refers only
to herself as plaintiff. There has been no objection to M.
Turner’s standing to bring the 8 523(a)(5) conplaint and no notion
requiring her to join her client as a party. It is far better
practice for the former spouse to bring, or joinin, the conplaint.
Nevert hel ess, | have reviewed the state court orders at issue and
have determ ned that the fee award was made to the debtor’s forner
spouse, despite the divorce court’s directive to the debtor to
satisfy the obligation by paying the attorney directly. The
underlying obligation is, therefore, “to” the debtor’s “forner
spouse,” as required by the statute. See 8§ 523(a)(5); Brasslet v.
Brasslet (In re Brasslet), 233 B.R 177, 188 n.21 (Bankr. D. M.
1999) (citing authorities holding that a state court’s directive to
pay an award of attorney’s fees directly to the attorney “does not
bar the <conclusion that they fall wthin the enbrace of
§ 523(a)(5)”). Alternatively, it is necessarily inplicit in the
state court order that the debtor is to hold his fornmer spouse
harm ess fromher attorney’s clains to the extent of the fee award.
E.g., Dressler v. Dressler (In re Dressler), 194 B.R 290, 297
(Bankr. D.R 1. 1996) (recognizing hold harm ess/indemification
agreenents as conmon features of divorce decrees that, to the
extent they seek to protect one spouse fromliability (or potenti al
liability), constitute an obligation owing directly fromone spouse
to the other).




Di scussi on

The stipulated record includes a copy of the state court
di vorce judgnent inposing the fee obligation on the debtor. The

state court nmade the award based upon, inter alia, the parties

“ability to absorb the costs of litigation” and their respective
“earnings and earning capacities.” Adv. Pro. Doc. No. 10,

Di vorce Judgnent Attachnent, § 11. The court al so consi dered
that “the length and conplexity of [the divorce] litigation has
been substantially increased by [the debtor’s] failure to pay
interimchild support and spousal support.” 1d.

In Marquis v. Marquis (In re Marquis), 203 B.R 844 (Bankr.

D. Me. 1997), this court observed:

In Kline the 8" Circuit held, as a matter of |aw, that
a court-ordered obligation owed by a debtor ex-husband
to his former wife’'s attorney for divorce
representation could cone within 8§ 523(a)(5) even

t hough under the ternms of the order he owed the
obligation to the attorney rather than to his ex-
spouse. 65 F.3d at 751. The court was clear, however,
that the question whether a fee award was intended to
serve as alinony, maintenance or support IS a separate,
factual question. [|d. at 750. |In Trenblay Judge
Goodman addressed the sanme issues, determning first
that a state court fee award directing the debtor to
pay counsel fees for his children’s guardian ad litem
was “in the nature of support,” and, second, that, as a
matter of law, the fact that the debtor had been
ordered to pay the attorney directly did not renove it
fromthe statutory requirenent that the debt be “to a
spouse, former spouse, or child of the debtor.”

In re Marquis, 203 B.R at 848-49. See, e.q., Holliday v. Kline

(In re Kline), 65 F.3d 749 (8" Cir. 1995), and Heintz v.

Trenblay (In re Trenblay), 162 B.R 60 (Bankr. D. Me. 1993). The
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Marquis plaintiff was ultimately unsuccessful in her effort to
have her fornmer spouse’s divorce-related attorney’s fee

obl i gati on determ ned nondi schargeabl e, but only because she
failed to submt evidence supporting her claimthat the fee award
was “intended to function as alinony, maintenance, or support to

her.” |In re Marquis, 203 B.R at 849.

In contrast, the record before ne clearly links the fee
award to the divorcing parties’ respective econom c circunstances
and represents part of the state court’s overall attenpt to
provide the debtor’s fornmer spouse with a “fair financial start”
in her post-divorce life. It was, and is “in the nature of

support” within the meaning of 8 523(a)(5). See In re Brasslet,

233 B.R 177 (Bankr. D. Me. 1999); In re Dressler, 194 B.R 290,

297 (Bankr. D.R 1. 1996). The fee award is, therefore, excepted
from di schar ge.

Concl usi on

A separate order granting judgnment for the plaintiff wll

enter forthwth.

Dat e Janes B. Hai nes, Jr.
U. S. Bankruptcy Judge



