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UNITED STATESBANKRUPTCY COURT
DISTRICT OF MAINE

Inre )
) Chapter 7
IMAGESET, INC. )
) Case No. 00-21197
Debtor )
)
)
JOHN C. TURNER, TRUSTEE, )
)
Plaintiff, )
)
v ) Adversary Proceeding
) No. 02-2068
PHOENIX FINANCIAL, LLC, )
EDWARD O. DARLING, SR.,, MARY )

ELLEN DARLING, MARY KATHLEEN)
FRASER, SUSAN E. DARLING, and )
MARY F.D.KELLY )

)
Defendants )

M emor andum of Decision

Before meisthe plaintiff’s motion for partial summeary judgment and the defendants' cross motion
for summary judgment, each addressing the fourteenth count of the plaintiff’ sfifteen-count complaint. For
the reasons set forth below, the plaintiff’s motion will be granted to a very limited extent and otherwise

denied. Defendants cross motion will be denied.!

! This memorandum sets forth the court's conclusions of law in accordance with Fed. R.
Bankr. P. 7056. Unless otherwise indicated, references to statutory sections or to the “Bankruptcy
Code” or "Code" refer to the Bankruptcy Reform Act of 1978, 11 U.S.C. § 101, et seg., as amended.



Eacts

On the basis of an unopposed involuntary petition, an order for relief placed Imageset, Inc., in
Chapter 7 bankruptcy on August 25, 2000. John Turner, plaintiff here, was appointed trustee. Turner
commenced this adversary proceeding with the filing of a fifteen-count complaint naming multiple
defendants. He has since settled disputes with dl defendants except Phoenix Financid, LLC; Edward
Daling, Sr.; Mary EllenDaling; Mary Kathleen Fraser; SusanE. Daling; and Mary Kdly; aganst whom
he continues to seek recovery of approximately $238,000 on fraudulent transfer and preference theories.

Phoenix Financid, LLC (*Phoenix”) isaMaine limited liability company, organized on December
30, 1997. Phoenix was formed for the dua purposes of (i) acquiring Imageset’s loan obligations to a
commercid bank, and (ii) providing Imageset with additiond financing. The five remaining individua
defendants each hold twenty per cent capita contribution units in Phoenix.

In addition to being amember of Phoenix, each of the individud defendants also holds stock in

Imageset. Each acquired his or her Imageset stock onor about December 31, 1997.% Phoenix played an

2 As part of their competing motions for summary judgment, and in compliance with locd
summary judgment practice, each party has filed a statement of materid facts supporting its postion and
opposing its opponent’s. Unless otherwise noted, only agreed facts 22are recited below. 22

3 Specificdly, their stock interests were as follows:

Edward Darling, Sr. 1,157.94 shares
Mary Ellen Daling 210.77 shares
Mary Kathleen Fraser 210.77 shares
Mary Kely 210.77 shares
Susan Darling 210.77 shares

Turner dlegesther collective ownership interest in Imageset equas 24%. The defendants
concede only that it (collectively) exceeds 20%.



intermediary role in the acquistions. Each defendant deposited personal funds sufficient to cover hisor
her respective stock purchaseinto aPhoenix account. Phoenix then tendered the fundsto Imageset, which
issued stock to the individuds.

Edward Daling, Jr., who is no longer adefendant inthis action,* was at dl rdlevant timesan officer
and adirector of Imageset. Heisthe son of Edward Daling, Sr. and Mary EllenDarling and the brother
of Mary Kathleen Fraser, Susan Darling, and Mary Kdlly.

Phoenix lent Imageset gpproximately $203,750.00 inthe last days of 1997. Imagest, inturn, gave
Phoenix promissory notes in the amounts of $173,750.00 and $30,000.00. The loans were secured by,
inter alia, first liensonthe debtor’ s accounts and inventory.® Between January 1999 and January 2000,
in aseries of payments, Imageset paid Phoenix $138,739.40 interest and principd on the $173,750.00
note, and paid the $30,000 note in full (one payment of $32,705.89 in December 1999). In April 2000,
Key Bank, one of Imageset’s principa secured lenders, pad Phoenix the remaining balance on the
$173,750.00 note in return for an assgnment of its remaining claims and security.

Discussion
Summary Judgment Standard

Summary judgment is proper “if the pleadings, depositions, answers to interrogatories, and

admissons on file, together with the affidavits, if any, show that thereis no genuine issue asto any

materid fact and that the moving party is entitled to ajudgment as a matter of law.” Fed. R. Civ. P.

4 See Order dated 8/20/2003, doc. #61 (Order Granting Application to Compromise).

5 Imageset’ s secured lenders voluntarily subordinated their liens.



56(c); see aso Rosenberg v. City of Everett, 328 F.3d 12, 17 (1% Cir. 2003).

The role of summary judgment isto look behind the facade
erected by the pleadings and assay the parties proof in order to
determine whether atrid will serve any useful purpose.  Conventiond
summary judgment practice requires the moving party to assert the
absence of agenuine issue of materid fact and then support that
assartion by affidavits, admissons, or other materids of evidentiary
qudity. Once the movant has done its part, the burden shiftsto the
summary judgment target to demondrate that a triaworthy issue exigs.

In conducting thistamisage, the . . . court must scrutinize the
record in the light mogt flattering to the party opposing the motion,
indulging dl reasonable inferencesin that party'sfavor. This sandard is
notorioudy libera--but its liberdity does not relieve the nonmovant of
the burden of producing specific facts sufficient to deflect the swing of
the summary judgment scythe. Moreover, the factua conflictsrelied
upon by the nonmovant must be both genuine and materid. For this
purpose, "genuine' means that the evidence is such that a reasonable
factfinder could resolve the point in favor of the nonmoving party, and
"materid" meansthat the fact is one that might affect the outcome of the
suit under the gpplicable law.

Mulvihill v. Top-Hite Golf Co., 335 F.3d 15, 19 (1* Cir. 2003) (citations omitted).

The Maine UFTA
In addition to traditiond fraudulent transfer avoidance and recovery, the Maine UFTA provides
what is, essentidly, an “insgder preference’ avoidance and recovery provision.
Transfer to ingder. A transfer made by a debtor is fraudulent as to a creditor whose
dam arose before the transfer was made if the transfer was made to an ingder for an
antecedent debt, the debtor wasinsolvent at that time and the ingder had reasonable cause
to believe that the debtor was insolvent.
14M.RSA. 83576(2). Suchtransfersare“avoidable,” 14 M.R.S.A. 8 3578(1)(A), for up to Six years

after thetrandfer “occurred,” 14 M.R.SA. 8§3577. See 14 M.R.S.A. § 752 (Sx year statute of limitations

for civil actions).



Insofar as corporate debtors are concerned, “insder” is defined as follows:
Insider. “Indder” includes
B. If the debtor isacorporation:
(2) A director of the debtor;
(2) An officer of the debtor;
(3) A person in control of the debtor;
(4) A partnership in which the debtor isagenerd partner;
(5) A generd partner in a partnership described in subparagraph (4); or
(6) A relative of agenerad partner, director, officer or person in control
of the debtor;
14M.R.SA. §3572(7).° Thedatutedefines“rdative’ in specifictermstoincudeindividuasreated within
the “3" degree of consanguinity,” induding those related by marriage and adoption. 14 M.R.S.A.
§ 3572(11) (“Relativeé means an individual related by consanguinity within the 3 degree as determined
by the commonlaw, aspouse or anindividud related to a spouse withinthe 3rd degree so determined, and
includes an individua in an adoptive relationship within the 3 degree.”). In addition to entities identified
in the statute’ s corporation-specific subsaction, a debtor’s “affiliate” and “aningder of andfiliate asif the
dfiliatewerethe debtor” are“ingders’ asto any brand of debtor. 14 M.R.S.A. 8§3572(7)(D). “Affiliae’
is defined in the following terms.

Affiliate. “Affiliat€’ means

6 Noone disputes that Imageset is a“debtor” within the statute’ s meaning. See 14
M.R.SAA. 8 3572(6) (“debtor” meansa“person who isliableon aclam”); 14 M.R.SA. 8 3572(9)
(“person” means “individud, partnership, corporation, association, organization, government or
governmenta subdivision or agency, business trust, estate, trust or any other legd or commercid
entity”).



A. A person who directly or indirectly owns, controls or holds with
power to vote, 20% or more of the outstanding voting securities of the
debtor, other than a person who holds the securities:

(1) As afiduciary or agent without sole discretionary power to vote the
Securities; or
(2) Solely to secure a debt, if the person has not exercised the power to vote,

B. A corporation 20% or more of whose outstanding voting securitiesare
directly or indirectly owned, controlled or hdd withpower to vote, by the
debtor, or apersonwho directly or indirectly owns, controls or holdswith
power to vote 20% or more of the outstanding voting securities of the
debtor, other than a person who holds the securities:

(1) Asafiduciary or agent without sole power to vote the securities; or
(2) Solely to secure a debt, if the person has not exercised the power to
Vote;

C. A person whose businessis operated by the debtor under alease or
other agreement, or a person substantially al of whose assets are
controlled by the debtor; or

D. A person who operates the debtor’ s business under alease or other
agreement or controls substantiadly al of the debtor’s assets.

14 M.R.SA. § 3572(1).

The Mane UFTA ddfinition of “ingder” is derived from the definition in Bankruptcy Code
§101(31), with minor varigtions. Although the definition is extensive, it is not exhaudtive. The drafters
purposdly preceded the listed categories of ingder entities with the word “includes’ to make clear that the

datutory definitionisnot exdusve. 14 M.R.SA. § 4572 cmt. (7); see dso Browning Interestsv. Allison

(In re Holloway), 955 F.2d 1008, 1010 (5™ Cir. 1992) (Texas UFTA).
What the Plaintiff Seeks

Turner’ smotionaddresses Count X1V, but it seeks merely to limit trigble issues under that count,



rather than to resolve it completely.”  Specificaly, he asksthat | determine:
1) that thereexigtsacreditor of Imagesat under circumstancesthat provide Turner sanding
to pursue this fraudulent transfer avoidance action under Maine law and the Bankruptcy
Code;
2) that by virtue of their Imagesat stock ownership and relationto Phoenix, the individud
defendants and Phoenix areingders of Imagesst;
3) that Imageset made a series of paymentstotaling $171,257.59 to Phoenix and Edward
Daling, Sr., between January 1, 1999, and December 31, 1999, and an additiona
payment of $56,269.58 to Phoenix and Edward Darling, Sr. on April 12, 2000;
4) that the payments to Phoenix and Edward Darling, Sr., were “for the benefit” of each
and dl theindividud defendants, and
5) that Phoenix and Edward O. Daling, Sr., are “intid trandferees’ of the Imageset
payments within the meaning of § 550(a)(2).
Defendants attack Turner’s theory on severd fronts. Firdt, they argue that Turner has faled to
carry his burden of proving that any unsecured creditor held a dlam againgt Imageset on the dates the
transfers were made, a required ement for recovery under the Maine UFTA. They aso indst that

Phoenix is not aningder of the debtor because Phoenix owned no Imageset stock and held no position of

! Turner reserves issues anent Imageset’ s solvency and defendants' knowledge or
congtructive knowledge regarding Imageset’ s insolvency at the time the payments were made.

8 The record is not entirely clear on the amount of the April 2000 payment to Phoenix
from Key Bank. Itisaternatively referred to by both parties as $56,269.58 and $54,737.06. The
amount of the trandfer is not relevant to today’ s decision.
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control over it. Therefore, because al of the debt at issue was owed to Phoenix (not to any of the
individual defendants), and because al the trandfers at issue were pad to Phoenix and deposited into a
Phoenix account, the payments are not recoverable. The individua defendants assert there can be no
recovery agang them as those “for whose benefit [the transfers were] made,” 11 U.S.C. § 550(a)(1),
because money was neither owed or paid them. To hold them ligble here would be to pierce Phoenix’s
veil without justification.

In order to get home, Turner’s clam must touch each of the following bases : Bankruptcy Code
8 544(b)(1) (“thetrustee may avoid any transfer of aninterest of the debtor in property . . . that isvoidable
under gpplicable law by a creditor holding an unsecured clam that is dlowable under section 502 of this
titte . . .”); the Mane UFTA, 14 M.R.SA. 8 3576(2) (insder preference provison quoted above,
providing the “applicable law” for § 554(b)(1)’s purposes); and, findly, Bankruptcy Code 8 550(a)(1)
(providing that, to the extent that atransfer isavoided under § 544, the trustee may recover the transferred

property or its vaue from the initid transferee or “the entity for whose benefit such transfer was made”).

There is no dispute that the transactions under scrutiny took place and (with the exception of the
Key Bank payment) were transfers of Imageset’s property or that Imageset’s obligations to Phoenix
preexisted the transfers, condituting “antecedent debt.” Thus, for today, the critical issues are (1) the
exigence of a creditor who would have standing under the Maine U.F.T.A. and, thus, enable the trustee
to aval himsdf of § 544(b)(1)’s powers, (2) the defendants insder status, and whether, if ingders, any
of the defendants were (3) “initid trandferees;” or (4) persons for whose benefit the transfers were made.

a. Existence of a Pre-Transfer Creditor



Turner must demonstrate the existence of an actual unsecured creditor holding an dlowable

unsecured clam who could avoid the transfers at issue (i.e., a“goldencreditor”). See Williamsv. Malar

(Inre Marlar), 267 F.3d 749, 753 (8" Cir. 2001) (existence of two unsecured creditors with standing

under Arkansas Fraudulent Transfer Act sufficient for § 544(b) purposes); See dso Panama Williams, Inc.

V. Parr (In re PanamaWilliams, Inc.), 211 B.R. 868, 871-72 (Bankr. S. D. Tex. 1997) ("[T]he trustee

must locate an existing unsecured creditor of the debtor who, on the date of bankruptcy, is able to avoid

a trandfer of property.”); Lassmanv. Goldden (In re Goldgtein), 194 B.R. 1, 2-3 (Bankr. D. Mass.

1996); Y oung v. Paramount Communications, Inc. (Inre Wingspread Corp.), 178 B.R. 938, 945 (Bankr.

S.D.N.Y. 1995) ("In order for atrustee to maintain an action for avoidance of afraudulent conveyance,
the trustee must show that at least one of the present unsecured creditors of the estate holds an dlowable
clam, againg whom the trandfer or obligation was invaid under gpplicable sate or federd law.”).

Turner has identified twenty-three unsecured creditors listed on both Imageset’ sinternal May 5,
2000, aged payable report and on the schedule of unsecured creditors filed with its bankruptcy petition.
In addition, he has submitted copies of proofs of dam filed by nine of those twenty-three creditors. At
least one of them, 10S Capital, lists a claim that arose prior to any of the tranfers a issue in this case.®
See 11 U.S.C. 8502(a) (clam deemed alowed if proof filed under § 501, unless objection filed by party

ininterest). Thedefendantshave not rebutted Turner’ sproof. Summary judgment for the plaintiff will enter

o The firgt transfer sought to be recovered by the plaintiff occurred on or about January
31, 1999, and was in the amount of $1,217.04. Thefirgt large transfer, in the amount of $132,818.84,
occurred on or about December 30, 1999.



on the question of the so-called “golden creditor.”°

b. “Insider” Status

The individua defendants, each of whom is an immediate member of Edward Darling, Jr.’ sfamily,
are“ingders” They urge, however, that Phoenix isnot aningder and contend that the transfersinquestion
were made to Phoenix aone.

Phoenix, alimited ligbility company, isajuridicd entity separate from its members. See, eq., 31
M.R.SA. 8 645(1) (members not ordinarily lidble for debts or obligations of limited lidbility company).
Thus, itsingder Satus vis-a-vis Imageset must be determined separately, notwithstanding the fact that each
and every of itsmembersis an Imagesat ingder. So consdered, it isplain that Phoenix does not easlly fit
withinthe Maine U.F.T.A.’ sexpress definitionof an ingder. Phoenix has not been shownto be adirector,
an officer, or a person in control of Imageset. 14 M.R.SA. 8§ 3572(7)(B)(1)-(3). Neither isit a
partnership under Imageset’s control or aco-general partner of Imageset. 14 M.R.S.A. 83572(7)(B)(4)
& (5). And, again dthough each of its members s, it is not a rdative of Imageset’s management. 14
M.R.S.A. § 3572(7)(B)(6).

Although, collectively, Phoenix’ s members own more than 20% of Imageset’ s stock, and dthough
Phoenix served asaconduit intheir acquisitionof that stock, Phoenix itsalf holdsno Imageset stock. Thus,

it is not an Imageset affiliate. Noone contends that Phoenix is or was Imageset’s “managing agent,” 14

10 The trustee’ s piggyback standing produces asymbiosis. Hisrecovery is not limited to
the amount that the so-cdled “golden creditor” done could recover under Maine law. See Moore v.
Bay, 284 U.S. 4, 76 L.Ed. 133, 52 S.Ct. 3 (1931); Stalnaker v. DLC, Ltd. (InreDLC, Ltd.), 295
B.R. 593, 606 (B.A.P. 8" Cir. 2003) (reviewing Moore and its progeny and declaring that “‘improper
transfers may be avoided in their entirety, regardless of the relationship between the size of the transfer
and the amount of the unsecured clams'”).

10



M.R.SA. 8 3572(7)(E).

Turner assertsthat, Sncethe funds with which the individua defendants purchased their Imageset
shares were funnded through Phoenix, the nature of the reations between and among the individuals,
Phoenix, and Imageset demands that the defendants be treated, individualy and collectively, asingders.
He arguestha, if agroup of individudswho themselves are ingders of a debtor form and condtitute the
entire ownership of alimited liability company whose purpose is excdlusvely to deal with a debtor entity,

thenthey and the company must be deemed ingders as amatter of law withregard to transactions between

the company, its agents, and the debtor.

A review of the Maine U.F.T.A.’s provisons counsals me to proceed a bit more cautioudy than
Turner would haveit. Let'ssay agroup of individud ingders, who in the aggregate held more than 20%
of the voting shares of a debtor corporation, formed a partnership. A partnership isa*“person” under the
ManeU.F.T.A. 14M.R.SA.83572(9). Tomakethat partnership an affiliate (and, thereforeaninsder),
the individuds shareholdings would have to be aggregated (to equa or exceed 20% ownership of the
debtor) and attributed to the partnership so that it would be deemed to “directly or indirectly own[ ],
control[ ], or hold[ ]” them “with power tovote.” See14 M.R.SA. 83572(1)(A). Let'sassumethat, as
far as rules concerning who is or is not an afiliateingder of a debtor corporation, operating through a
limited ligbility company is equivaent to operating by partnership. In our case, asde from the fact of the
members stock ownership (and the curious method by which they arranged their purchases), the record
presents no ground for aggregating that stock and attributing it to Phoenix, nor isthere any indication that
Phoenix had the power to voteiit.

Certanly, thereareindidatha Phoenix might have held sufficient power to “control” Imageset as

11



to be deemed an ingder under the Maine U.F.T.A. Seeeq., Grossmanv. Charmoy (Inre Craig Sysems

Corp.), 244 B.R. 529, 539 (Bankr. D. Mass. 2000) (recognizing that because statutory definitions of
“indder” are non-exclusive, courts often andyze reationships to determine whether the aleged insder
sufficiently controls, or has the ability to control, the debtor, or to dictate its policy or use of assets).™*
But, viewed inalight favorable to the defendants, the summary judgment record exhibitsdisputed materia

facts on the control issue.*? And, amost uniformly, cases decided on the basis of the dadticity inherent in

1 In Schreiber v. Stephenson (In re Emerson), 235 B.R. 702, 707 (Bankr. D.N.H.
1999), the bankruptcy court set forth the following factud dementsto be consdered in determining the
degree of control of an dleged insider:

1. Whether the loan made to the debtor was documented (e.g., promissory
note, mortgage, and specified repayment terms);

2. Whether the loans were made on an unsecured basis and without inquiring
into the debtor's ability to repay the loans,

3. Whether the transferee knew that the debtor was insolvent at the time the
debtor made the loans or recorded the security agreements,

4. Whether there were numerous |oans between the parties;

5. Whether there were any strings attached as to how the debtor could use
loan proceeds;

6. Whether the loans were commercidly motivated;

7. Whether the transferee had an ability to control or influence the debtor;

8. Whether there was a persond, business, or professond relationship
between the transferee and the debtor dlowing the transferee to gain an
advantage such as that attributable smply to affinity;

9. Whether the transferee had authority to make business decisonsfor the
debtor;

10. Whether there is evidence of adesire to treat the trandferee differently from al other
generd unsecured creditors;

11. Whether there was an agreement among the parties to share profits and
losses from business transactions.

12 For example, defendants have submitted evidence in affidavit form that suggeststhe
payments to Phoenix were the result of arms length dealings in which Imageset’s commercid lenders
were intimately involved, and which they gpproved.

12



the ingder concept have been determined after trid, on afully developed evidentiary record. E.g., Inre

Craig Systems Corp., 244 B.R. at 540 (determination of “insder” satus made after trid); In re Emerson,

235 B.R. a 707-09 (denying defendants summary judgment mation, recognizing that question of whether
person is an indder is one of fact and gppropriate for summary disposition only when underlying facts are
not in dispute).
Judgment againgt Phoenix onthisrecord isinappropriate. It hasyet to be determined whether the Phoenix
isan insder under the Maine UFTA. 13

c. Recovery under § 550

All the individud defendants are ingders of Imageset, as aresult of their familid rdationship with
Edward Darling, J.** Turner argues that recovery againgt them under § 550 is appropriate. In the case
of Edward Darling, Sr. as an initid transferee and in the case of the remaining defendants as initid
transferees or persons for whose benefit the transfers were made.

1. Defendants Other Than Edward O. Darling, Sr.

With regard to Mary Ellen Darling; Mary Kathleen Fraser; Susan E. Daling; and Mary Kély,
Turner argues that eachisaninitid transferee as a consequence of her membership interest in Phoenix and

their collective right, as the sole members (together with Edward Darling, Sr.) of Phoenix, to recaive dl

13 As discussed at the outset, Turner seeks only partia summary judgment on Count X1V
of his Complaint, recovery under the Maine UFTA. Turner, of course, will have every opportunity to
prove Phoenix’'s“indder” datusat trid. Should he do so (and should he successfully prove the
elements reserved for trid), the defendants have admitted that Phoenix was an initia transferee under 8
550(a)(1), making it potentidly grictly ligble for the transfersin question, Perrino v. Sdem, Inc., 243
B.R. 550, 553-54 (D. Me. 1999).

14 The point is uncontested and, therefore, is not a subject of the partid summary
judgment motion.
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distributions from Phoenix.®> Agan, Turner’ sargument stretchestoo far. Asl stated in Perrino v. Sdem,

Inc. (InreMandy Payrall, Inc.), 233 B.R. 591, 598 (Bankr. D. Me. 1999), rev’ donother grounds, 243

B.R. 550 (D. Me. 1999), the appropriate andyss for a8550(a)(1) “initid transferee” determinationisthat

st forth in Bonded Fin. Servs., Inc. v. European Am. Bank, 838 F.2d 890 (7*" Cir. 1988). Under the

Bonded Financid rubric, a party may be the initid transferee of atrandfer if it has, at aminmum, “dominion

over the money or other asset, the right to put the money to one’'s own purposes.” Bonded Fin. Servs,,

838 F.2d at 893 (emphasis added). Here, the paymentswere madeto Phoenix and, in severd ingdances,
arguably to Edward Darling, Sr. The individud defendants only “right” to the transfers was, at best,
entirdy derivative of their membership interests in Phoenix. They held no direct right to the funds until
Phoenix received them and decided what to do with them. | cannot so Smply ignore Phoenix, LLC's
Separate legd exigtence.

Alternatively, Turner arguesthat M. Daling, Fraser, S. Darling, and Kdly are entities “for whose
benefit suchtransfers were made,” under 8 550(a)(1), and thus share ligbility for the transfersonapar with

“initid tranferees”*® In Turner’ s view, the “benefit” received by the individuas was the right to receive

15 Of course, if Turner prevailed on this point, the same rationale would apply to Edward

O. Darling, Sr. Turner has chosen, however, to focus his express arguments on Darling, Sr.’ s ligbility
on the assertion that heis, for other reasons, an initid transferee. That point is addressed below.

16 Although | need not decide the issue today, Turner cites my opinion in Mainely Payroll
for the propogtion that a party can be both an initia transferee and an entity for whose benefit a
transfer ismade. Inre Mainely Payroll, 233 B.R. a 597 n.8. That view isin conflict with Bonded Fin.,
see 838 F.2d at 895-96 (“We are left with the inference from structure: 8 550 distinguishes transferees
(those who receive the money or property) from entities that get a benefit because someone else
received the money or property.”); see dso Perrino v. Sdlem, Inc., 243 B.R. at 561-62 n.8 (same).
Frankly, if aparty isoneit’s not clear to methat it mattersif it's the other aswell. Either way, ther
ligbility isthe same. 1t may well be that the two are, if not in the English language sense (the sense
addressed in Maindly Payrdll) then at least in the 8 550 sense, mutudly exclusive.

14



the funds paid to Phoenix as aresult of their membership interestsin Phoenix. Whilethelogic of Turner’s
position is conspicuous in its Implidty, it aso proves too much. If your interest in an entity makes you
grictly ligble (jointly and severdly with the entity) under 8 550 every time the entity receives a fraudulent
conveyance, wouldn’t the same logic extend liaaility to every shareholder of a corporation to the same
degree?*’

As explained in Bonded Financid, the paradigmatic “entity for whose benefit the transfer was

made’ isthe debtor or guarantor, whose own lighility isreduced or extinguished by the payment made, as
aresult of the payment itself. Thebenefit must derivedirectly fromthetransfer, not from theusetowhich
itisput by the trandferee. “Someone who receives the money later on is not an ‘entity for whose benefit

such transfer was made.”” Bonded Fin. Servs,, 838 F.2d a 896. For that reason, the individuas' rights

as interest holders in the LLC is not done sufficient to qudify them as persons “for whose benefit [the]
transfer[s were] made’ within 8 550(a)(1)’s meaning.

2. Edward Darling, Sr.

Darling, S. differs from the other individua defendantsin at least one crucia respect: some of the
payment checks contained his name on their face. The uncontested record reflects that from January 31,
1999, through May 21, 1999, Imageset forwarded four mostly-interest payments (totaling $5,920.56) to
Darling, S. a his home address. The money was deposited into a Phoenix account, and used to reduce

Imageset’s indebtedness.  The checks, which were drawn on an Imageset bank account, were made

1 Turner’s logic aso legpfrogs lurking, but very redl complications. Phoenix’ s financid
affarsare not illuminated by the summary judgment record. Asagenerd rulg, if others (i.e. creditors)
held clams againgt Phoenix, their right to payment would be superior to Phoenix’s members' rightsto,
or expectation of, distributions by virtue of their membership satus. See 31 M.R.S.A. 8§ 675(1), 705.

15



payable asfollows
PAY
TOTHE
ORDER
OF: Phoenix Partners
Edward O. Darling
[Darling’s home address|

Turner arguesthat asaresult of Darling, S.’s name appearing on the face of the checks asit does,

under Mane law heis an dternative payee, authorized to endorse the checks and “ put the moneyto [hig]

own purposes,” Bonded Fin. Servs,, 838 F.2d at 893. As such, the theory goes, Darling is an “initid

transferee’ under 8 550(a) and drictly lidblefor the payments made payable tohim. E.q., Perrino v. Sdem,

Inc., 243 B.R. at 561. Darling, for hispart, arguesthat his nameis on the checks merely as an addressee,
rather than as a payee, and as such he had no right to the funds.28 Under Maine law, “[t]he person
to whom an indrument isinitidly payable is determined by the intent of the person. . . Sgning as, or in the
name or behaf of, the issuer of theinsrument.” 11 M.R.SA. § 3-1110(1); seedsoid. cmt. 1 (“If X, as
Presdent of Corporation, sSigns a check as President in behaf of Corporation as drawer, the intent of X

controls.”). Turner citessubsection (4) of the same statutory provision, which providesrulesfor dternative

18 In support of his position, Darling, Sr. has submitted the affidavits of Mark Bedle,
President of Imageset during the period in question, and the Sgnatory on the checks, Edward Darling,
., Treasurer of Imageset, and himself. Turner, in reply, filed amotion in limine to exclude the affidavits
from consideration. Turner is concerned that the affidavits present facts that are either irrdlevant, or to
the extent rlevant their vaue is outweighed by the danger of confusion of the issues, delay, and
needless presentation of cumulative evidence. | disagree. | am cgpable of discerning what facts are
relevant. Asfor confusion, delay, etc., Turner’s complaint rings hollow: He has moved for partial
summary judgment on one count of afifteen count complaint, al the while seeking to reserve centra
legal issuesfor later determination. | can scarcely conceive alegd Strategy that could generate as much
complexity for so little gain. So the record is clear, the motion in limine is denied.
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payees. Turner asksthat | rule that as a matter of law a person, who may not have been the intended
payee, be held grictly liable as an initid transferee under 8§ 550(a)(1) if his name appears on the check’s
face. Darling, Sr. has presented evidence in the form of affidavits that Imageset, the issuer of the checks,
acting through its president, intended for there to be one payee, Phoenix. Moreover, the record reflects
that what Darling, Sr. actudly did with the checks comportsinevery respect withthisintent. He deposited

the checks into Phoenix’s account, and credited Imageset’s indebtedness. Cf. Lewis v. Telephone

Employees Credit Union, 87 F.3d 1537, 1555 (9" Cir. 1996) (“A difference between the name of the

payee and the indorsement isirrdevant if the intended payee actudly receives the proceeds of the check.

. Thisruleis reflected in the revised verson of the Commercid Code: ‘ The person to whom an
ingrument is intidly payable is determined by the intent of the person ... 9gning as ... the issuer of the
instrument.” Cal. Com. Code § 3110(a).”).

In order for Darling, Sr. to be consdered aninitid payee under the Bonded Financid construct,

it is not enough merely to demonstrate that a bank could lawfully honor the checks had Darling, Sr.
endorsed them (as aresult of an ambiguity on the face of the checks). Darling must have been a named
payeein hisownright. In other words, thereisadistinctionto be made betweenwhether Daling, Sr. had

the right to control the funds represented by the checks, versus whether he had the ability to do so.

In Bonded Financial the Seventh Circuit’s decison turned not on the fact that the defendant,
European American Bank, was a named payee on the check at issue, but rather on the contractual
relationship created by the issuer of the check. “Under the law of contracts, the Bank had to follow the
indructions that came with the check. . . . The Bank therefore was no different from a courier or an

intermediary onawiretrander; it hed the check only for the purpose of fulfilling an ingruction to make the
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funds avallable to someone ds2” Bonded Fin. Servs., 838 F.2d at 893; see also Rupp v. Markaraf, 95

F.3d 936, 941 (10™ Cir. 1996) (“The term ‘transferee’ ‘must meansomething different from* possessor’
or ‘holder’ or ‘agent, or ‘anyone who touches the money.”* Here, [the courier] could only have
prevented the Markgrafs fromexercisng dominionand control over thefundsif he chose to be an unfaithful
courier . ... All couriershave thistypeof control. In contrast, the dominion and control test from Bonded
requires control over the fundsand the right to put those fundsto one’ s own pur pose, not merdly the ability

to prevent someone ese from doing s0.”)(quoting Bonded Fin. Servs,, 838 F.2d at 893-94); Perrino v.

Sdem, Inc.,, 243 B.R. at 561 (“limited discretionwithrespect to transferred fundsfdls far short of the type

of the type of financid freedom” required by Bonded). Put Smply, aninitid trandferee must havetheright,
not merely the ability, to exercise dominion and control of the funds.

Materid factud issues abound regarding Darling, S.’sinitid transferee satus. In what capacity
did he receive the checks at issue? Was he Imageset’s intended payee? An agent for Phoenix?
Addressee only? What facts could establish Darling, Sr. as the initid transferee with regard to the April
2000 check (the Key Bank payment), considering that it was made payable soldy to “Phoenix Financid,
LLC" and delivered to Phoenix’s counsel?

Moreover, the parties have yet to address issues anent the two large transfers made on or about
December 30, 1999: $132,818.84 and $32,705.89. According to Turner, these payments were made
payable to Phoenix or Edward O. Darling, in the same fashion as were earlier payments. However,

defendants again deny that the checks were “payable’ to Darling, Sr. The record does not even contain
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copies of the checks.’® And, importantly, any find determinaion of Darling, S.’s liahility (for any of the
trandfers) must await resolution of, inter alia, Imageset’s insolvency, the defendants knowledge of its
inlvency, and defendants entitlement to raiseMane law defenses, 14 M.R.S.A. 8 3579(6) (“A transfer
is not voidable under section 3576, subsection 2: . . . B. If made in the ordinary course of business or
financid affairs of the debtor and theinsider . .. .").
Conclusion

For the reasons set forth above, the defendants motion for summary judgment is denied; the
plantiff’smaotion in limine is denied; and the plaintiff’s motion for summeary judgment is granted only with
regard to Turner’ s standing to pursue the transfer avoidance action. The summary judgment record aso
establishes the uncontested facts that each of the individua defendants is, hersdlf or himsdlf, an ingder of
Imageset; that the transfers under scrutiny did take place; and that Phoenix, LLC was an initid transferee
within the meaning of 8 550(a)(1). A separate order consgtent with these determinations will issue

forthwith.

Date James B. Haines, Jr.
U.S. Bankruptcy Judge

19 Turner supports his assertion only by reference to Imageset’ s checking account

gtatement, showing that the two checks were cashed in the amounts aleged.
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