UNITED STATESBANKRUPTCY COURT
DISTRICT OF MAINE
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CARLETON WOOLEN MILLS, * Chapter 7
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M emor andum of Decision

This matter is before me on remand from the digtrict court for a determination whether
gpplication of the Maine Severance Pay Statute to a 1998 collective bargaining agreement between the
plantiffs and their employer, Carleton Woolen Mills, Inc. (“ Carleton”), resultsin an uncongtitutional
impairment of contract.

Background

Haintiffs filed their complaint in sate court in August 2000. The defendant, Allied Textile

Companies, PLC (*Allied”), invoking federal jurisdiction as a consequence of Carleton’s bankruptcy

filing, removed the matter to thiscourt. See 28 U.S. C. § 1452. The complaint aleges that Carleton



violated the Maine Severance Pay Statute, 26 M.R.S.A. § 625-B (West 1988 & Supp. 2002), and
that Allied isliable as a statutorily-designated responsible party.*
1. Thelnitial Summary Judgment Ruling

Following severd months of pretrid skirmishing, Allied moved for partid summary judgment on
April 4,2001. Inits motion, Allied sought to bar the clams of certain subclasses of plaintiffs? After a
brief delay to dlow the Maine Attorney Generd to intervene for the purpose of defending the
conditutiondity of the Severance Pay Statute, see 28 U.S.C. § 2403(b), | ruled from the bench on
October 16, 2001. | denied summary judgment on some of the grounds Allied asserted inthisand in
the Douglass case, but with regard to the Severance Pay Statute | determined that, in order to avoid
declaring the statute uncondgtitutiona, | would apply it prospectively only, to contracts entered into after

its effective date® E.g., Statev. L.V.I. Group, 1997 ME 25, 1 8, 690 A.2d 960 (when possible,

gatutes should be consirued to preserve their congtitutiondity). Because the collective bargaining

agreement in force a the time of the dleged layoffs was entered into befor e the effective dete of the

L Carleton hasbeen awholly-owned subsidiary of Allied Snce 1994. Seeinfranote 4; State
v. L.V.I. Group, 1997 ME 25, 1112 - 13, 690 A.2d 960 (upholding the conditutiondity of the Satute's
definition of “employe™).

2 This case deds only with union employees; there is dso pending a companion case,
Douglass et d v. Allied Textiles Companies PLC, Adv. Proc. No. 00-1049, that deals with non-union
personnd. Douglassis currently stayed pending aresolution of the instant metters.

3 The union plaintiffsand Carleton entered into collective bargaining agreementsin 1995 (the
“1995 CBA”) and 1998 (the “1998 CBA”). Theterm of each was 3 years. The Severance Pay Statute
was amended in April, 1999, effective October 1, 1999. Although thereisadispute asto the exact date
that operations a Carleton ceased, there is no dispute that it was after the effective date of the 1999
amendment to the Severance Pay Statute, or that the 1998 CBA was in effect.
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gtatute, | ruled the version of the statute gpplicable to plaintiffs claims would be the pre-1999 version.*
Thisin turn meant that the safe harbor provison of that Satute, 26 M.R.SA. § 625-B(3)(B) (West
1988) (providing that employees with contracts for saverance pay benefits were not igible to recover
under the tatute), insulated Allied from liability because the 1998 CBA does contain a severance
benefit.>

Because my ruling applied to al unionized employees, this case ended when | entered judgment

on January 9, 2002. Paintiffs appedled.

4 The Severance Pay Statute in effect in 1998, when the 1998 CBA was negotiated and
entered into, provided that:

Any employer who relocates or terminates acovered establishment shdl be lidbleto his
employees for severance pay at the rate of one week’ s pay for each year of employment
by the employee in that establishment. The severance pay to digible employees shdl be
in addition to any find wage payment to the employee and shdl be paid within one regular
pay period after the employee’ slast full day of work, notwithstanding any other provisons
of law.

26 M.R.SAA. 8§ 625-B(2) (West 1988). “Employer” isdefined in the Statute as* any person who directly
or indirectly owns and operates a covered establishment. For purposes of this definition, a parent
corporation is considered the indirect owner and operator of any covered establishment that is directly
owned and operated by its corporate subsidy.” 26 M.R.S.A. § 625-B(1)(C) (West 1988). Thereisno
dispute that Carleton Woolen Mills qualifies as a*“ covered establishment” under the Statute.

The Severance Pay Statute contains a safe harbor for employers: Under the pre-1999 version of
the gatute employers will not be lidble if “[t]he employeeis covered by an express contract providing for
severance pay; . . . or [the] employee has been employed by the employer for less than 3 years” 26
M.R.SA. §625-B(3)(B) and (D) (West 1988). Under the Severance Pay Statutein effect after the 1999
amendment, however, the safe haven applied only if “[t]he employee is covered by an express contract
providing for severancepay that isequal to or greater than the severance pay required by this section.
... 26 M.R.SA. §625-B(3)(B) (West Supp. 2002) (language added by amendment emphasi zed).

5 The 1995 CBA contained a severance benefit for union workers of $150 for each year
worked. The 1998 CBA contained a smilar benefit of $275 for each year of service for each union
worker with more than one year of seniority.



2. TheDigrict Court Ruling

On agpped, the digtrict court ruled that applying the Severance Pay Statute as amended in
1999° does not implicate the issue of retroactivity because the focus should not be on the execution of
the 1998 CBA (i.e., prior to the 1999 amendment), but rather on the “operative event” that gaveriseto
the cause of action (i.e., the “termination” of a*“covered establishment” under the Severance Pay
Statute). Memorandum of Decison and Order (Carter, J.) at 10 (dting Liberty Mutud Ins. Co. v.

Superintendent of Ins,, 689 A.2d 600, 602 (Me. 1989)). The district court concluded that the

operdive event was the find termination of operations a the Carleton plant.

Although the parties disagree as to when exactly the Carleton plant ceased operating, thereis
no question that it occurred after the Severance Pay Statute' s 1999 amendment became effective.”

Thedistrict court remanded the case for a determination whether the 1999 amendment
uncondgtitutiondly impairs the contractud rights and obligations of the parties to this suit when gpplied to
the clams of those union personne laid off in 1999 and 2000 as the Carleton plant closed.

Discussion
Under the verson of the Severance Pay Statute that was in effect when the 1998 CBA was

negotiated and entered into between plaintiffs and Carleton there would be no statutory ligbility (for

6 In other words, with asignificantly more limited safe harbor provison that now requiresa
minimum leve of benefits See 26 M.R.S.A. § 625-B(3)(B) (West Supp. 2002).

! The partiescontend that the Carl eton plant fina ly terminated operations sometime between
December 29, 1999, and May 15, 2000. In my ruling of October 16, 2001, | determined that materia
factud issues exist as to the exact date.



either Carleton or Allied) because the statute' s safe harbor provision extended to “an express contract
providing for severancepay [.] ... 26 M.R.SA. 8 625-B(3)(B) (West 1988). The 1998 CBA is
such acontract. See supranotes 3-5. The 1999 amendment, however, established a minimum
severance benefit below which even “express contracts’ may not go. In other words, post-1999, the
safe harbor extends only to “express contracts’ that provide for severance pay “that is equa to or
greater than the severance pay required by” statute. 26 M.R.S.A. 8§ 625-B(3)(B) (West Supp. 2002).
The parties agree that if the post-1999 Satute is applied (as was mandated by the district court’ s ruling,
absent a condtitutiona impairment), Allied faces the prospect of statutory liability to Carleton’s former
employees.
1. Allied’s Argument

Allied argues that under Supreme Court and Firgt Circuit jurisprudence the Maine Severance

Pay Statute' s 1999 amendment uncondtitutiondly impairsits contractud relationship with the plaintiffs.

Citing Parker v. Wakelin, 123 F.3d 1, 4-5 (1% Cir. 1997), Allied asserts that the 1999 amendment to
26 M.R.SA. 8 625-B(3)(B) (“Mitigation of severance pay liability”): (i) substantidly imparsa
contractud relationship, (ii) without alegitimate public purpose, and (iii) in an unreasonable and
inappropriate fashion.

Allied contends that, despite the fact that the 1998 CBA was between plaintiffs and Carleton, it
nonethel ess has standing to assart the condtitutional impairment issue as aresult of: (i) the existence of a
contract (as opposed to status as a party to the contract) that previoudy provided it a defense to

Severance Pay Statute liability, and (ii) the provisons of the satute itsdlf.



2. Plaintiffs Argument

Paintiffs principaly contend that Allied lacks sanding to raise the impairment of contract issue.
They posit that snce Allied is not aparty to the 1998 CBA, it has no obligations or rights under the
contract. Thus, the 1999 amendment can affect no rights or obligations to which Allied can lay clam.
They emphagize the distinction between, on the one hand, Allied s statutory liability, and on the other,
the absence of any contractual interest (belonging to Allied) that warrants condtitutiona protection.
3. Standing

| agree with plaintiffsthat Allied iswithout standing to raise the Contract Clause as a defense to
its liability under the Maine Severance Pay Statute®

The Contract Clause of the United States Congtitution states that “No state shall . . . passany .
.. Law impairing the Obligation of Contracts. ...” U.S. Cong. art. I, 8 10, cl. 1. Contract Clause
andysis requires condderation of, first, whether achange in Sate law resultsin “‘ a substantia

imparment of a contractud relaionship.”” Generad Motors Corp. v. Romein, 503 U.S. 181, 186, 112

S.Ct. 231, 236 (1992) (quoting Allied Structural Stedl Co. v. Spannaus, 438 U.S, 234, 244, 98 S.Ct.

2716, 2722 (1978)). The“subgtantid impairment” inquiry has three components. “whether thereisa

contractud relationship, whether achange in law impairs that contractud relationship, and whether the

8 The Maine Condtitution provides that the “Legidature shdl passno . . . law imparing the
obligationof contracts. ...” Me. Congt. art. I, § 11. The Maine Supreme Judicia Court has held that the
Contract Clause of the Mane Congtitution “tracks the language of the cognate federd provison,” and
therefore the state courts are to “give congderation to relevant decisions of the federal courts in
determining” its meaning. Clark v. Rust Eng’g Co., 595 A.2d 416, 419 (Me. 1991). | will focus my
andyss on the United States Condtitution and the federal court decisons interpreting it as the state
provisonis pari materia. Id.




impairment is subgtantid.” Romein, 503 U.S. at 186. In the event all three elements are satisfied, the

court must then consider “whether the impairment is neverthdess judtified as * reasonable and necessary

to serve an important public purpose.’” Parker v. Wakelin, 123 F.3d 1, 5 (1% Cir. 1997) (guoting

United States Trust Co. v. New Jersey, 431 U.S. 1, 25, 97 S.Ct. 1505, 1519 (1977)).
Normdly, the first two prongs of the subgtantiad impairment andysis are “ unproblematic.”

Romein, 503 U.S. at 186. Asin Romean and Parker, however, thereis no need in this case to consder

the question of impairment or substantidity, “because the [Defendant] fail[s] to demondrate the
existence of a contractua relationship protected by the Contract Clause.” Parker, 123 F.3d at 5.
Allied has not cited, and independent research hasfalled to reved, a single case that bestows upon
non-parties to a contract sanding to raise the Contract Clause as a defense to statutory ligbility.

Allied rdlies heavily on language in several Contract Clause cases that refersto a* contractud
relationship,” asif somehow that language extends congtitutional protection beyond the partiesto a
contract. | am unconvinced. To begin, such third-party standing would swalow prudentid limitations
inherent in the standing requirement itsalf. Moreover, every one of the cases Allied cites, dthough
discussing the contractud “relationship,” involved aclam by a party to the contract. See Romein, 503
U.S. a 186-87 (employment contracts entered into after collective bargaining between petitioners and

respondents); Allied Structurd Sted Co. v. Spannaus, 438 U.S. 234, 98 S.Ct. 2716 (1978) (pension

contract between appdlant and its employees); Houlton Citizens Codlition v. Town of Houlton, 175

F.3d 178, 190-91 (1% Cir. 1999) (locd ordinance prevented one of severd co-plaintiffs from fulfilling

contractua obligations); McGrath v. Rhode Idand Retirement Board, 88 F.3d 12, 19-20 (1% Cir.

1996) (assuming without deciding that an offer of a retirement plan to petitioner/employee by ate has



contractua significance for purposes of the Contract Clause); see dso Parker, 123 F.3d at 5, 9
(plaintiffs failed to “ demongrate the existence of a contractud relaionship” and thus there was “no
plausible contract clause clam[,]” where plaintiffs failed to show that Sate Satute gave rise to contract
rights between them and state). The reason thisis o seems perfectly clear. “The Contracts Clause
prohibits a sate legidature from amending any law in away that works a substantial impairment of
contractual obligations previously undertaken.” McGrath, 88 F.3d at 17 n.6 (emphasis added). In
other words, what the Contract Clause protectsis the rights and obligations of contracting parties,
those holding rights to benefits, or undertaking defined obligations, under a bargain they have struck.

Although Allied received an incidenta benefit (safe harbor protection from a Severance Pay
Statute claim) as aresult of the 1998 CBA between plaintiffs and Carleton under the version of the
gatute then in effect, it was not a benefit for which Allied bargained.® Moreover, Allied incurred no
obligations under the 1998 CBA.° Allied s potentid liability to the plaintiffsis solely aresult of Sate
law.

Allied assarts that the statute itsdf confersit with Contract Clause sanding. It arguesthat since

itisan “employer” within the meaning of the statute, it is entitled to al “contractud defenses under the

° Defendant makesno claim that it somehow gains standing as anintended beneficiary of the
contract between plaintiffs and the Carleton. Indeed, it specificaly disavows any contractual rights or
obligations under either the 1995 or the 1998 collective bargaining agreements. See Motorsport Eng’ g,
Inc. v. Maserati SPA, — F.3d -, 2002 WL 31857366, at *3 (1% Cir. Dec. 20, 2002) (recognizing that
third-party beneficiaries to a contract are not liable for the performance of the signatories to the contract,
nor do they have any contractua obligation to either). Thus, | need not consider whether third-party
beneficiary interests could uphold a Contract Clause chalenge.

10 [lludtrative of thispoint: In the absence of the Severance Pay Statute (and barring corporate
veil-piercing), Allied would have no severanceliability to the plaintiffs, whereas Carleton, which sgnedthe
contract, most certainly would.



Saute asif it were the contracting party.” Although | agreethat Allied is entitled to dl statutory
defenses available to an employer under the Satute, that isafar cry from entitling it to contractual
defenses, and condtitutiona standing, where, as here, it is not acontracting party. Statutory liability, in
and of itself, does not confer contractua defenses. The legp is not one | am prepared to make.*

Allied further attempts to bolster its argument arguing that its role is akin to that of a chapter 7
trustee under the Bankruptcy Code. It asserts that the statutory framework of the Code gives atrustee
standing to assert Contract Clause defenses in the place of adebtor. Thus, Allied argues, becauseit is
lassoed within the gtatute’ s definition of “employer,” it sandsin the shoes of Carleton here, “akinto a
Chapter 7 trustee.” To begin, as a Chapter 7 debtor, Carleton hasits own trustee. It isnot Allied.
See Case No. 00-10214 United States Bankruptcy Court, Digtrict of Maine, docket entry no. 127,
Sept. 22, 2000.

Moreover, Allied’s andogy holds no water. A chapter 7 trustee is required by the Bankruptcy
Code to “collect and reduce to money the property of the estate.” 11 U.S.C. § 704(1). “Property of

the estate’ under the Code is all-encompassing, 11 U.S.C. § 541(a); Davisv. Cox (In re Cox), 274

B.R. 13, 23 (Bankr. D. Me. 2002), and it specificdly includeslega clams, Howe v. Richardson, 193

F.3d 60, 61 (1* Cir. 1999). See generdly 11 U.S.C. § 323(a) ("[t]he trustee in acase under thistitle

11 | understand that this point rai sesthe prospect of apotentialy anomalousresult under state
law. Concelvably, a“datutory employer” situated smilarly to Allied, and without a bankrupt subsidiary
“direct employer,” might be exposed to satutory ligbility in circumstanceswherethesubsidiary’ sseverance
pay liability would be limited by contract and the pre-1999 safe harbor (assuming the subsidiary could
mount a successful Contract Clause challenge to the 1999 amendment’ s operation). However, that isa
different case than the one before me. | do not agree that Allied's standing in this case can be
substantiated by hypotheticals or conjecture.



isthe representative of the estate’); 11 U.S.C. 8§ 323(b) (providing that “[t]he trustee ... has capacity to
sue... and be sued"); Fed. R. Bankr. P. 6009 ("[w]ith or without court gpproval, the trustee ... may ...
defend any pending action or proceeding by or againgt the debtor, or commence and prosecute any
action or proceeding in behdf of the estate before any tribund.”). Thus under the statutory framework
of the Bankruptcy Code the trustee succeeds to the debtor’ s rights in property, be it a couch, a cause
of action, or adefense that belongs to the debtor as aresult of a contract to which the debtor is a party.
For all intents and purposes the trustee acts as the debtor in those circumstances.'?

Here, Allied does not sand in Carleton’s shoes. By including Allied within the statutory
definition of “employer,” without excluding other parties that may aso meet the definition, the Satute
imposes liability wholly independent of the liability of another. Indeed, | have no doubt thet, if they
chose (and assuming Carleton was not bankrupt), plaintiffs here could have brought suit againgt both
Carleton and Allied.®

A find point deserves mention: The parties vigoroudy disagree over the significance of a First

12 In both its “Memorandum of Points and Authorities in Support of Defendant’ s Renewed
Motion for Summary Judgment” and “Defendant’s Reply to: (1) the Attorney Generd’ s Brief in Support
of the Maine Severance Pay Statute; and (1) Plaintiffs Opposition to Defendant’s Motion for Summeary
Judgment,” (hereafter “ Defendant’ s Reply Brief”")Allied citesIn re Garrison, 108 B.R. 760 (Bankr. N.D.
Okla. 1989), for the proposition that chapter 7 trustees have standing to litigate Contract Clause defenses
astherepresentative of creditors who were partiesto the contract at issue. Although Allied failed to cite
relevant subsequent authority, Walker v. Mather (InreWalker), 959 F.2d 894, 899-900 (10" Cir. 1992)
(repudiating Garrison on grounds other than whether the trustee has standing to raise the Contract Clause
as a defense to exemption clams under state law), the andysisisin any event unhepful to it, becauseit is
not a statutory representative of any party. The Severance Pay Statute imposesliability on Allied directly.

13 Although Plaintiffs surely arelimited to onerecovery, the statute imposes separateliability
for that recovery on more than one party.
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Circuit decison, Mercado-Bonetav. Administracion del Fondo de Compensacion a Paciente, 125

F.3d 9 (1% Cir. 1997). Mercado-Boneta was a mdpractice action brought by a patient’s

representative againgt a doctor and the doctor’ s liability insurer. Mercado-Boneta, 125 F.3d at 10-11.

The doctor dso clamed over againg theinsurer. 1d. Theinsurer, a public entity crested by the Puerto
Rican Legidature, was abolished by the Legidature prior to the time the plaintiff brought suit. 1d. Inthe
digtrict court, “[b]oth [patient and doctor] moved for reconsideration of the dismissa of [the insurer] on
the grounds that [the abolishing legidation|, as interpreted by the didtrict court, violated the Contract
Clause of the United States Condtitution.” Id. at 11. Citing Romein, 503 U.S. 181, the First Circuit
ruled that the patient had no standing “to assert a Contract Clause claim, as he holds no contractua

relaionship with [the insurer].” Mercado-Boneta, 125 F.3d at 12 n.5.

Allied would distinguish M ercado-Boneta on the ground that there “is no evidence that the

Puerto Rican gtatute treated the third party plaintiff as a party to the contract for purposes of the
gatute” Defendant’s Reply Brief, a 3-4. Likewise, however, thereis “no evidence’ herethat the
Maine Legidaure trested Allied asa party to the 1998 CBA. What is crystal clear, however, is that
the Legidature imposed statutory ligbility on parent corporations of covered establishments. But only
as a party to the collective bargaining contract would Allied be provided protection from intervening

state law under the Contract Clause of the U.S. (or Maine) Condtitution.

14 Today’ sdetermination leavesit unnecessary to consider the question whether, if Allied had
gtanding, the Contract Clause would operate in itsfavor.
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Conclusion
Because Allied iswithout standing to raise the Contract Clause of the United States
Condtitution as a defense to its statutory liability under the Maine Severance Pay Statute, 26 M.R.SA.
8 625-B (West 1988 & Supp. 2002), and because the district court has mandated application of the
Severance Pay Statute as it existed after the 1999 amendments, Allied’ s motion for summary judgment,

based on its Contract Clause argument, is DENIED. '

Date James B. Haines, Jr.
U.S. Bankruptcy Judge

15 | will leavefor discussion by the parties Judge Carter’ s observation regarding the potential
that thethird-shift Plaintiffs daimsmight berevived by today’ sruling. See Memorandum of Decisonand
Order (Carter, J.) at 15, n.10.
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