UNITED STATESBANKRUPTCY COURT
DISTRICT OF MAINE
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MEMORANDUM OF DECISION

Before me on a stipulated record is the debtors motion to avoid ajudicid lien againg their
homein Lisbon, Maine. Faesand Fdes, PA. (“Fdes’), the lienholder, defends on the ground that
Joan Dubois exemption in her homeis so limited by the express terms of the Maine exemption satute
that itslien works no impairment. Because the lien-specific exemption limitation on which Faes gpplies
cannot operate in the bankruptcy context, the debtors motion will be granted.

Backaround*

On March 2, 1988, Fdes obtained a state court judgment againgt Joan Dubois (¥ Joan”) in the

L The parties have Stipulated to dl facts essentia totoday’ sruling.  See Joint Stipulation of
Facts, doc. #13, dated 1/13/2004.



amount of $1,183.86. It acquired awrit of execution on March 14, 1988, and recorded the writ in the
Androscoggin County Regisiry of Deeds four days later, perfecting alien on Joan's interest in her
Lisbon, Maine, residence.

The Dubois filed for chapter 7 relief on September 2, 2003, listing the Lisbon home (held as
joint tenants) as residentia redl estate. The residence was worth $80,000 at bankruptcy. Both debtors

clamed the maximum homestead exemptions alowed them under Mainelaw.® On December 5, 2003,

2 Although the gtipulation does not di sclosewhether the debtorsowned the propertyin1988,
Schedule A reveals that they purchased it in 1974.

s Maine has “opted out” of the exemptions provided by federd lav. E.., 8 522(b)(1); 14
M.R.SA. § 4426; In re Macleod, 295 B.R. 1, 4 n4 (Bankr. D. Me. 2003). Maine's homestead
exemption may be found at 14 M.R.SA. 8§ 4422(1), which states, in pertinent part:

1. Residence. The exemption of a debtor’s residence is subject to this
subsection.

A. Except as provided in paragraph B, the debtor’s aggregate interest,
not to exceed $25,000 in value, in real or personal property that the debtor or a
dependent of the debtor uses as a residence, . . . provided that if minor
dependents of the debtor have their principal place of residence with the debtor,
the debtor’ s aggregate interest may not exceed $50,000 and provided further thet
if the debtor’s interest is hed jointly with any other person or persons, the
exemption may not exceed in vaue the lesser of $25,000 or the product of the
debtor’ s fractiona share times $50,000

B. The debtor’s aggregate interest, not to exceed $60,000 in vaue, in
property described in paragraph A, if the debtor or a dependent of the debtor is
ether a person 60 years of age or older, or a person phydcaly or mentaly
disabled and because of such disability is unable to engage in substantia ganful
employment and whaose disability haslasted or canbe expected to last for at least
12 months or can be expected to result in desth; provided that if the debtor’s
interest is held jointly with any other person or persons, the exemption shall not
exceed in vaue the lesser of $60,000 or the product of the fractiona share of the
debtor’ sinteresttimes$120,000. This paragraph doesnot gpply to liensobtained
prior to its effective date or to judgments based on torts involving other than
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they filed their mation, dleging, inter dia, that Fales sjudicid lien impaired their homestead exemption
and was thus avoidable under § 522(f).*

Fades argues that the plain terms of the State exemption Satute limits Joan’s exemption to
$25,000, an amount the parties have stipulated is not sufficient to permit the lien’ s avoidance,

Issue

The parties agree that Fales s lien will be avoided entirdly if Joan isentitled to § 4422(1)(B)’'s
$60,000 exemption and that the lien will not be affected if Joan’s exemption is limited to the $25,000
provided for in § 4422(1)(A).> Joan was over age 60 years on the petition date, entitling her to the
$60,000 exemption. But the issue remains whether § 4422(1)(B)’ s restriction which limits the $60,000
exemption's availability and applicability to liens obtained after the effective date of the section,®
operates in bankruptcy. In other words, given that Fales obtained itslien before 8 4422(1)(B)’'s

effective date, may Joan set up no more than § 4424(1)(A)’ s $25,000 exemption againgt the lienin

ordinary negligence on the part of the debtor.
The amountsinsubsections (A) and (B) have recently been raised to $35,000 and $70,000, respectively.
14 M.R.SA. 84422(1) (West Supp. 2003). The parties agreethat the new, higher amounts do not apply
to these debtors.

4 Unlessotherwiseindicated, dl statutory sections cited are thoseof the Bankruptcy Reform
Act of 1976, as amended (“Bankruptcy Code” or “Code’) 11 U.S.C. 8 101 et seq. Because of its
prevalence throughout this decison, 14 M.R.SA. 8§ 4422, the Maine exemption statute, will also be
referred to asjust “§ 4422.”

5 Firgt Circuit authority dictatesoperationof 8§ 522(f)’ slienavoidance cdculusforjointly held
properties. See Nelson v. Scala (Inre Nelson), 192 F.3d 32 (1% Cir. 1999). The equation’s gpplication
and result are not a issue here. Only one variable - the exemption amount - isin dispute.

6 The parties have stipulated that the effective date of the section in dispute was September
30, 1989, meaning that Fales s lien predates it by over ayesar.
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bankruptcy for purposes of § 522(f)?
Discussion

Faes argues draghtforwardly that the Mane exemption statute limits Joan’ s exemption to
$25,000 and, so limited, the exemption is not impaired. Indeed, the exemption statute does say that the
$60,000 exemption “does not apply to liens obtained prior to [the paragraph’ §] effectivedate....” §
4422(1)(B). And Faes slien was obtained prior to that date. Unfortunately, Fales' s andyss takes no
account of pertinent Bankruptcy Code provisions, namely § 522(c) and § 522(f).

Section 522(f) establishes a debtor's ability to avoid the fixing of ajudicid lien on exempt
property. It provides, in rlevant part, that:

(1) Notwithstanding any waiver of exemptions but subject to
paragraph (3), the debtor may avoid the fixing of alien on an interest of
the debtor in property to the extent that such lien impairs an exemption
to which the debtor would have been entitled under subsection (b) of
this section, if such lienis-

(A) ajudicid lien, other than ajudicid lien that secures a debt--

(i) to aspouse, former spouse, or child of the debtor,
for dimony to, maintenance for, or support of such
gpouse or child, in connection with a separation
agreement, divorce decree or other order of a court of
record, determination made in accordance with State
or territorid law by agovernmentd unit, or property
settlement agreement; and
(ii) to the extent that such debt -

(1) isnot assigned to another entity, voluntarily, by
operation of law, or otherwise; and

(11 includes aligbility designated as dimony,
maintenance, or support, unless such liability is
actudly in the nature of dimony, maintenance or
support;



(2)(A) For the purposes of this subsection, alien shall be considered to
impair an exemption to the extent that the sum of—
(i) thelien;
(ii) dl other liens on the property; and
(i) the amount of the exemption that the debtor could claim if
there were no liens on the property;
exceeds the value that the debtor's interest in the property would have
in the absence of any liens.

Section 522(c) delimits the types of debts that can be collected, after bankruptcy, from exempt

property. See Bruin Portfolio, LLC v. Leicht (In re Leicht), 222 B.R. 670, 676 (B.A.P. 1% Cir. 1998).

It stetes:

(¢) Unlessthe caseis dismissed, property exempted under this section
is not liable during or after the case for any debt of the debtor that
arose, or that is determined under section 502 of thistitle asif such
debt had arisen, before the commencement of the case, except —
(1) adebt of akind specified in section 523(a)(1) or 523(a)(5)
of thistitle;
(2) adebt secured by alienthat is—
(A)(1) not avoided under subsection (f) or (g) of this
section or under section 544, 545, 547, 548, 549, or
724(3) of thistitle; and
(i) not void under section 506(d) of thistitle;
(B) atax lien, notice of which is properly filed; or
(3) adebt of akind specified in section 523(a)(4) or 523(a)(6)
of thistitle owed by an ingtitution-affiliated party of an insured
depository indtitution to a Federd depository indtitutions regul atory
agency acting in its cgpacity as conservator, receiver, or liquidating
agent for such inditution; or
(4) adebt in connection with fraud in the obtaining or providing
of any scholarship, grant, loan, tuition, discount, award, or other
financid assstance for purposes of financing an education a an
indtitution of higher educetion. . . .

The categories of debt so preferred are few indeed. They do not take account of state law provisions

that retard their exemptions' effectivenessin other ways as amatter of state debtor/creditor law. Inre



Boucher, 203 B.R. 10, 13 (Bankr. D. Mass. 1996) (“In light of the clear command of section 522(c)

and the pre-emptive power of Congress under its condtitutiond authority to establish uniform
bankruptcy laws, congressona gpprova of the use of state exemptions cannot be taken to extend to

exemptions that protect debts Ieft unprotected by section 522(c).”); see dso Owen v. Owen, 500 U.S.

305, 313 (1991) (recognizing that states ability to “opt-out” of the federal exemption schemeis not
absolute, but rather must be applied “adong with whatever other competing or limiting policiesthe
datute contains’). Clearly, the Maine residence exemption statute, by limiting the exemption to
$25,000 againgt a single category of lien claim (i.e., alien predating the statute' s effective date) - a
category not included in 8 522(c) - is a odds with federal bankruptcy law. AsLecht teaches, the
conflicting state law provison must give way.

In Leicht, the debtorsincurred a debt prior to their purchase of ahome. Lecht, 222 B.R. at
671. Following their home purchase they filed a homestead declaration pursuant to Massachusetts law,
entitling them to a homestead exemption. 1d. Their creditor subsequently obtained awrit of attachment
and recorded it, obtaining alien on the property. 1d. The debtors then filed for chapter 7 bankruptcy
relief and moved to avoid the lien under 8 522(f). 1d. at 671-72. The bankruptcy court granted the
debtors motion. 1d. On gpped, the creditor asserted that the bankruptcy court had erred in nullifying
the Massachusetts homestead statute' s express exception for “debts contracted prior to the acquisition
of” the homestead estate. It contended that its lien interest was, thus, an interest apart from the
homestead estate, and, therefore, itslien could not possibly “impair” the debtors exemption within the
meaning of 8 522(f). 1d. at 675.

The gppellate pand began its anadyss with areview of conflicting Massachusetts cases (from



the bankruptcy and digtrict courts) interpreting the Massachusetts homestead exemption in relation to
88 522(c) and (). 1d. a 675-76. The pand determined that in light of § 522(c)’s express limitation of
the categories of debts for which exempt property might answer after bankruptcy, aswel as underlying
federd gods (e.g., the bankruptcy “fresh sart”), “to defer to state law so far [asto permit the state to
define the kinds of debts for which exempt property might answer] would import into bankruptcy

proceedings dien notions that frustrate federd ams.” 1d. at 677; see dso Davisv. Davis (In re Davis),

170 F.3d 475, 488 (5" Cir. 1999) (en banc) (Dennis, J., dissenting) (“§ 522 is designed to perform
two essentid functions. In generd, it shidds exempted property from liability to seizure and sdefor the
payment of nondischargesble debts. As exceptionsto that generd rule, it alows piercings of the shield
and permits levies upon exempted property for the payment of asmal number of certain types of
nondischargeable debts. The exceptions are narrowly and carefully drawn to uniformly further severd
policies deemed by Congress to be of nationa importance.”). The Leicht pandl concluded:

athough through 8§ 522(b) Congress provided states with the

opportunity to define the category and content of exemptions resident

debtors may invoke in bankruptcy (going so far asto authorize Satesto

“opt out” of the federd exemption scheme), it defined the operative

effect of exemptions in bankruptcy through 88 522(c) and (f) .... As

a consequence, those provisions of the Massachusetts homestead

datute that limit the exemption’ s vitdity againgt certain categories of

clams cannot hold sway againg conflicting Code provisions.

Leicht, 222 B.R. a 677. Because the Massachusetts exemption statute’ s exception for pre-homestead

declaration debts conflicted with the 8 522(c)’ s limitation of debts for which exempt property must

answer, the ate limitation was preempted by 8§ 522(c). E.g., Patriot Portfalio, LLC v. Weingein (In

re Weingein), 164 F.3d 677, 683 (1% Cir. 1999) (Massachusetts exemption statute’ s exclusion of prior



contracted debts conflicts with § 522(c) and is thus preempted); see also Owen, 500 U.S. at 313
(concluding that Florida exemption statute’ s exclusion of pre-existing liens from homestead' s protection
“does not achieve asmilar excluson from the Bankruptcy Code' s lien avoidance provison”).

The Maine exemption statute attempts to limit the exemption Joan otherwise “would have been
entitled” to, § 522(f)(1), but for Fdes'slien (i.e, alien obtained prior to the statute’ s effective date). It
conflicts with 8§ 522(c)’ s limitation of debts that exempt property may be called upon to pay. “Those
provisgons of the [exemption] Satute that limit the exemption’ s vitaity againgt certain categories of

claims cannot hold sway againgt conflicting Code provisons”  Leicht, 222 B.R. at 677.”

! | recognize that the Maine exemption statute differs from both the Massachusetts statute
preempted in Weingein and Leicht, as wdl as the Forida statute considered in Owen, in at least one
important respect: the Maine statute does not compl etely restrict adebtor’ s exemptionbased onthe kind
of debt/lienat issue. Rather, itlimitsthe exemption amount based on the kind of debt/lienat issue. Under
Massachusetts law, the question was whether the exemption could operate agang thedam at all. The
Maine law before me poses the question whether the exemption operates against Fales's lien after
$25,000 of equity is exempted or after $50,000 is exempted. That_being said, the distinction makes no
difference. In bankruptcy, the Maine statute’ s limitation operates impermissibly to quaify the availability
of the exemption, and thus the dams that can be collected from otherwise exempt property, by a
characteridtic of the clam at issue. Because that characteridtic is not within the limited universe of clams
provided such preferred trestment under 8§ 522(c), it is preempted by federa law.




Conclusion
For the reasons st forth above, the debtors motion to avoid the judicid lien of Fales & Fales,

P.A. will be GRANTED. A separate order congstent with this opinion will enter forthwith.

March 18, 2004 /9 James B. Haines, J.
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